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OFC – an alternative structure for SFC-authorized funds 
 

Alwyn Li and Goofy Chan 
 
On 24 February 2021, Hong Kong’s Finance Secretary Paul Chan delivered the 2021-22 Budget which highlighted 
upcoming government initiatives to promote the establishment of and re-domiciliation of offshore funds to Hong Kong using 
the Hong Kong open-ended fund company structure (OFC). A subsidy of up to HK$1 million per OFC will be provided by 

the Hong Kong Government to cover 70% of expenses paid to local professional service providers for the set-up of an 
OFC in or to re-domicile an offshore fund to Hong Kong within the coming three years (the Subsidy Scheme). This 

development is a further step towards the growth of Hong Kong as an international asset and wealth management centre 
and a predominant investment fund domicile. 
 
The OFC structure was launched in 2018. There was initially little enthusiasm from the industry to set up SFC-authorized 
OFCs. However, following the implementation of the Subsidy Scheme, as an alternative to establishing new sub-funds 
under existing unit trust umbrellas, managers may now consider setting up new funds under new OFC platforms to benefit 
from the substantial reduction in the set-up costs. Going forward, the OFC structure could potentially become a more 
attractive and popular option for managers when establishing new investment funds. 
 
The SFC is currently working on the implementation of the Subsidy Scheme, and is expected to announce further details 
of the administration of the Subsidy Scheme soon after the 2021-22 Budget is passed by the Legislative Council possibly 
in May or June 2021. There remain various uncertainties as to how the Subsidy Scheme will be administered by the SFC, 
e.g. whether the Subsidy Scheme will only be available for the initial set-up of the OFC platform and the initial sub-fund; 
whether the Subsidy Scheme will be available retrospectively for OFCs that have already been established; the scope of 
“professional services” that are eligible for the Subsidy Scheme; whether there is a limit on the number of times each 
manager can claim the Subsidy Scheme; whether there is an overall budget for the Subsidy Scheme; at what point in time 
may the manager submit an application to the SFC for the Subsidy Scheme; whether the costs incurred prior to the 
application would be eligible, etc. Managers certainly are advised to bear the above issues in mind and start planning early 
if they intend to adopt an OFC structure for their upcoming new investment funds. 
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Mainland China briefing: recent developments in cross-

border channels 
 
Taylor Hui and Faye Meng 
 

1. SAFE issues another round of QDII quotas in March 2021 

 
The State Administration of Foreign Exchange (SAFE) has issued new quotas of US$8.85 billion to qualified domestic 
institutional investors (QDII), according to the QDII investment quota approval table dated 31 March 2021. This is the 

second time SAFE has issued QDII quotas in 2021, following the US$9.02 billion issued in this January. The total QDII 
quotas granted by SAFE now stands at US$134.57 billion. 
 
The QDII regime allows qualified financial institutions to package investment products for underlying investors to invest in 
foreign securities markets through investment quotas. SAFE announced in October 2020 that it would normalise the 
schedule of granting QDII quotas, and since then it has been active in issuing QDII quotas to facilitate the outbound 
investment regime for domestic investors’ exposure to foreign markets. 
 
2. Southbound trading of the Bond Connect scheme expected to be launched within 2021 

 
As stated in the 2021-22 Budget, the Hong Kong Government is planning to expand the Bond Connect scheme to cover 
both southbound and northbound trading. The Hong Kong Monetary Authority and the People’s Bank of China have set 
up a working group to drive the initiative of southbound trading of Bond Connect, with the target of launching it within this 
year.  
 
Bond Connect is an initiative launched in 2017 for mutual bond market access between Hong Kong and Mainland China, 
under which eligible foreign investors are able to invest in bonds circulated in the China Interbank Bond Market through 
the northbound trading of Bond Connect. So far, the southbound scheme has not been implemented and Mainland China 
investors have not been able to invest in the offshore bond market in Hong Kong. Southbound trading aims to facilitate 
Mainland China investors in making diversified asset allocation, and it presents enormous opportunities for Hong Kong’s 
financial industry. 
 
 

Delegation by managers under Hong Kong’s OFC regime 
 

Fiona Fong and Glendon Kok  
 
An open-ended fund company (OFC) must at all times have an investment manager (Fund Manager) who is responsible 

for managing the scheme property. To bring in expertise in respect of a specific market or strategy or for other various 
reasons, Fund Managers may engage sub-managers, advisors or delegates. The delegation of the investment 
management function by a Fund Manager is permissible under the OFC regime. The appointment of a sub-manager or 
Fund Manager’s delegate is not subject to the approval of the Securities and Futures Commission (SFC). As a general 
principle, the SFC’s Code on Open-Ended Fund Companies (OFC Code) provides that, where a delegate is appointed by 

the Fund Manager, the Fund Manager as a key operator shall exercise due care in the selection, appointment and ongoing 
monitoring of such sub-manager or delegate. 
 
The Fund Manager must comply with the obligations under the SFC’s Fund Manager Code of Conduct (FMCC), in the 

same manner as any SFC-licensed investment managers of funds established offshore. The FMCC provides that a Fund 
Manager should exercise due skill, care and diligence in the selection and appointment of third-party delegates. Where 
functions of the Fund Manager are delegated to third parties, there should be ongoing monitoring of the competence of 
delegates, to ensure that the principles of the FMCC are followed. Although the investment management role of the Fund 
Manager may be sub-contracted, the responsibilities and obligations of the Fund Manager to the OFC it manages may not 
be delegated. The Fund Manager shall remain liable for any actions or omissions undertaken by its sub-manager or 
delegate for compliance with applicable laws and regulations. The delegation agreement would therefore have to be 
carefully drafted to accommodate various matters pertaining to such delegation, including the appointment and resignation 
of the delegate, as well as powers and duties of each party. Legal expenses incurred in the preparation of such agreements 
are typically regarded as part of the fund’s incorporation expenses.  
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The OFC Code provides that an OFC should put in place appropriate arrangements as far as reasonably practicable for 
the purpose of complying with the requirement for the OFC to have at least one investment manager licensed or registered 
with the SFC for type 9 regulated activity. The example given in the OFC Code refers to a replacement arrangement in the 
event of any retirement or removal of the investment manager. However, at present, it is unclear whether co-management 
is permitted for OFCs. “Co-management” typically refers to an arrangement whereby two (or more) entities are appointed 
as co-managers by an investment fund. 
 
Interest in setting up OFCs has been growing since the Financial Secretary announced the OFC subsidy scheme earlier 
this year. The grant will cover 70% of eligible expenses paid to Hong Kong-based service providers (with a cap of HK$1 
million) in the course of setting up a new OFC or in an existing offshore corporate fund re-domiciling to Hong Kong. The 
SFC recently indicated that the grant would be subject to a “first-come-first-served” basis. More implementation details will 
be announced by the SFC upon approval of the OFC subsidy scheme by the Legislative Council. 
 
 

Disciplinary action highlights the need for compliance with 

sales and suitability regulations and licensing conditions 
 

Jennifer Baccanello 
 
The SFC’s recent public reprimand and fine of HK$6.3 million against a licensed corporation (the Company) brings various 

provisions of the Code of Conduct and Internal Control Guidelines to the forefront. It also highlights the need for licensed 
corporations to fully comply with any licensing conditions. Outlined in this article are the key facts of this case and a 
summary of what licensed intermediaries can learn from this disciplinary action. 
 
Factual background leading up to the disciplinary action 
 
The Company, which holds type 1, 4 and 9 licences, was subject to the following licensing conditions: 
 
(a) shall not hold client assets; and 

 
(b) for Type 1 regulated activity, shall not conduct business other than: 
 

(i) communicating offers to effect dealings in securities to a corporation that is licensed by or registered with 
the SFC for Type 1 regulated activity, in the names of the persons from whom those offers are received; and 

 
(ii) introducing persons to a corporation that is licensed by or registered with the SFC for Type 1 regulated 

activity in order that they may effect dealings in securities or make offers to deal in securities. 
 
The SFC found that the Company had breached its licensing conditions by: 
 

 providing discretionary account management services to eight clients in seven client accounts in return for an 
annual management fee;  

 

 procuring 36 clients directly to subscribe for six unlisted bonds directly from four listed companies, totalling about 
HK$108 million. 

 
Following the SFC’s investigation, a number of other significant findings were made relating to product due diligence, 
suitability of recommendations, documentation of investment advice, and disclosure of monetary benefits. As a result, the 
fitness and properness of the Company to carry on regulated activities were called into question. 
 
Key reminders to licensed intermediaries 
 
The various breaches committed by the Company should be a stark reminder to other licensed intermediaries that, in 
addition to adherence to licensing conditions, they need to have systems and controls in place ensuring: 
 

 adequate product due diligence is conducted before recommending products to clients; 
 

 a client’s risk tolerance is assessed and recommendations and solicitations are suitable and reasonable; 
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 records of investment advice and recommendations are maintained; 
 

 clients are provided with written investment advice and recommendations; and 
 

 a disclosure is made to a client when commission is received. 
 
 

Banks not required to act as detectives or fraud detectors 
 

Mandy Pang 
 
There has been an increasing number of fraud cases, in particular cyber fraud cases, around the world. Some victims of 
fraud have sought redress from banks for failing to detect the fraud and refrain from processing their instructions by relying 
on the Quincecare duty (i.e. the bank’s duty to refrain from executing a customer’s order when the bank is put on inquiry 
that the order is an attempt to defraud the customer), such as in the cases of Singularis Holdings Ltd (in liq) v Daiwa 
Capital Markets Europe Ltd [2019] UKSC 50 and PT Tugu Pratama Indonesia v Citibank NA [2018] 5 HKLRD 277. Recent 
cases in Hong Kong and the United Kingdom confirm that the Quincecare duty is limited to circumstances of attempted 
misappropriation of the customer’s funds by an agent of the customer, but not where the fraud is perpetrated by a third 
party on the customer. 
 
Philipp v Barclays Bank UK plc [2021] EWHC 10 (Comm) (Philipp Case) 
 
In March 2018, the claimant Mrs Philipp was a victim of “authorised push payment” fraud (APP fraud). Mrs Philipp 

transferred sums from her bank account, which the fraudster deceived her into making, in the belief that the monies would 
be safe and that she was assisting an investigation by the Financial Conduct Authority and the National Crime Agency. 
The defendant bank (Barclays) had called Mrs Philipp to confirm that she wished to make the transfers and on each 

occasion, Mrs Philipp confirmed that she wanted to do so. 
 
Mrs Philipp commenced legal proceedings against Barclays claiming that the Bank had failed to comply with a duty upon 
it to protect her from the consequences of the payments. Mrs Philipp claimed that Barclays was under a duty to have in 
place policies and procedures for detecting potential APP fraud and that it had failed to comply with its duty to protect her 
from the consequences of the fraud. Mrs Philipp’s alternative case was premised on loss of a chance of her recovering 
the monies on the basis that Barclays should have taken steps to halt payment out by the receiving banks at an earlier 
point in time. Subsequently, Barclays sought to strike out the claim or enter summary judgment against Mrs Philipp. 
 
The English Court granted summary judgment in favour of Barclays and held that the Quincecare duty, being a common 

law duty, rested on the more general concept of a bank adhering to standards of honest and reasonable conduct in being 
alive to suspected fraud. The standard is of the ordinary prudent banker and should only be confined to cases where the 
suspicion which has been raised is one of attempted misappropriation of the customer’s funds by an agent of the customer. 
As it is for the bank’s customer to decide how his or her money should be spent, it is commercially unrealistic to expect 
bank staff to carry out detective work or act as a guardian or a gatekeeper to second guess the customer’s own outwardly 
genuine instruction. 
 
Luk Wing Yan v CMB Wing Lung Bank Limited [2021] HKCFI 279 
 
The Plaintiff (Ms Luk) was a customer of the Defendant bank (Bank). Between 2010 and 2013, at the recommendation of 

Ms Liu, a securities services manager of the Bank, Ms Luk engaged in investments which Ms Luk understood were offered 
exclusively to the Bank’s staff or employees. The “internal” investment plans promised extremely high returns. 
 
Ms Luk paid money into Ms Liu’s personal account with the Bank so that Ms Liu could invest on behalf of Ms Luk to take 
advantage of the “internal” investment plans. After the transfers of the investment funds by Ms Luk to Ms Liu, Ms Liu gave 
to Ms Luk some pages of purported receipts and records issued by the Bank. 
 
Ms Luk became suspicious of Ms Liu in late 2013 when Ms Liu was late in depositing some of the interest due and failed 
to repay some of the investment principal. Eventually, Ms Luk contacted the Bank in March 2014 and was informed by the 
Bank that the Bank had no record of the investments and the purported receipts were fake. 
 
Subsequently, Ms Luk commenced legal proceedings against the Bank relying on negligence on the part of the Bank in 
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handling transfer of funds from Ms Luk’s account with the Bank to Ms Liu’s account with the Bank, i.e. Quincecare duty, 
breach of contract under the terms of the account opening mandate and/or implied contractual terms, and breach of 
fiduciary duty as an agent. 
 
The Hong Kong Court found in favour of the Bank and held that the Bank was not liable for the losses sustained by Ms 
Luk as a result of the fraud perpetrated by Ms Liu. In particular, having considered the Philipp Case, the Court was of the 
view that the Quincecare duty will only arise in circumstances of attempted misappropriation of the customer’s funds by 
an agent of the customer rather than by a third party perpetrating a fraud on the customer which induces the payment. 
The Hong Kong Court was reluctant to extend the duty to include detection of the underlying purpose of the transfers or 
series of transfers. The Bank is not required to carry out professional standards of detective and investigative work, aimed 
at establishing whether or not a payment which potentially may have been made in furtherance of a fraud really is suspect. 
 
As the implied duty of care in carrying out a customer’s instructions under the account opening documents and the fiduciary 
duty owed by a bank to its customer did not extend beyond the Quincecare duty, Ms Luk’s claims for breach of contract 

and breach of fiduciary duty also failed. 
 
Commentary 
 
The Courts’ restriction of the scope of application of the Quincecare duty will be welcomed by banks. The above cases 
provide reassurance to banks that the Quincecare duty is limited to circumstances of attempted misappropriation of the 
customer’s funds by an agent of the customer, rather than by a third party perpetrating a fraud on the customer which 
induces the payment (i.e. the situation common in email fraud cases). Where a bank is satisfied that payment instructions 
it received are genuine, it is not required to take steps to investigate or detect the underlying purpose of the transfer. 
 
However, the decision in PT Tugu Pratama Indonesia v Citibank NA [2018] 5 HKLRD 277, in which the Hong Kong Court 
held that the Quincecare duty should only be triggered in clear cases and opined that it is not the function of the bank to 
act as a ‘fraud detector’, has gone on appeal. It is yet to be seen whether the Hong Kong Court of Appeal will take a 
different approach in relation to the application of the Quincecare duty. 
 
 

Hong Kong SFC licensing and compliance hints 
 

Jeremy Lam and Connie Chan 
 
Compliance with SFC circular on the use of external electronic data storage 
 

Intermediaries who store regulatory records exclusively with overseas affiliates and/or with an electronic data service 
provider (EDSP) must take action to ensure compliance with the SFC’s circular of 31 October 2019 and subsequent FAQs 

issued on 10 December 2020. A delay in notifying the SFC of such arrangements without reasonable excuse and seeking 
its approval under Section 130 of the Securities and Futures Ordinance risks potential regulatory sanction going forward. 
 
Review of arrangements where Responsible Officers and Licensed Representatives continue to work from 
overseas due to Covid-19 
 

Where a licensed entity has previously notified the SFC of the implementation of contingency measures to enable 
Responsible Officers or Licensed Representatives to work from home overseas, any changes to such arrangements 
should be kept under review as well as the requirement to keep the SFC updated if the situation changes. For example, if 
a Responsible Officer has decided not to return to live and work in Hong Kong then the SFC should be notified and their 
regulatory status updated to that of an overseas Responsible Officer. Should this occur, licensed entities need to ensure 
that they can continue to comply with the Responsible Officer requirements. 
 
SFC routine inspections 
 

The SFC continues to carry out routine inspections of licensed entities although since Covid-19, these are being conducted 
predominantly on a remote basis. The SFC issues a letter stating its intention to commence a routine inspection on a 
specified date. If the proposed date for commencement of an inspection is genuinely not feasible for such licensed entity 
then we recommend you immediately contact the SFC to discuss the position. The fact that senior management are 
working remotely is not a sufficient reason for seeking to delay an inspection. 
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